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In the case of Weeluk Corporation (Sarawak) Sdn. Bhd. vs. Wee Siok Luan [Award
No: 8/4-185/98 of 1998], the court held that:-

Where the just cause or excuse advanced by the company is redundancy, it has
to prove firstly, that the claimant was supernumerary and that her position was
redundant and secondly, that her termination was in accordance with accepted
industrial relation standards, practices and procedures.

However, LIFO (Last in First Out) basis need not necessarily be followed but as far
as possible to be practised

Such departure from the LIFO is also confirmed in the First Allied Corporations
Bhd vs. Lum Siak Kee (1996) where the Industrial Court ruled that the principle of
the Code is not inflexible and extraordinary situations may justify variations.

In industrial law, the burden of proof is on the employer to show the factors he
has relied on in selecting an employee for retrenchment and such an employer
must act reasonably in his determination of this issue.

In the case of Malaysia Shipyard & Engineering Sdn. Bhd. v. Mukhtiar Singh & 16
ORS. [Award No: 4/4-62/88 of 1987], the court held that:-

® |n an industry such as the shipbuilding industry, it is not unreasonable to
place more emphasis on physical fitness and endurance; as such the
company's assessment of the age factor was not wholly improper or unfair.

e The 3 year period over which the performance of an employee was based
was not so unreasonable that no employer placed in circumstances such as
the company was placed in, would have adopted it - it is not a patently
unreasonable assessment and there is no evidence to indicate or suggest
that any of the claimants had been recently transferred from one section or
division to another.
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e The assessment based on the medical records was neither unreasonable
nor unfair as it reflected the company's desire for physical fitness in the
performance of an employee's duties.

e The assessment based on the disciplinary records of the employees over 5
years was also not unreasonable or improper as the company was of the
view that a disciplined workforce was essential to industrial safety and high
productivity.

e There was evidence to show that the contract workers who were employed
by the company were engaged on a temporary basis in order to cut costs
and these employees were not performing the duties of the retrenched
claimants.

e There is no legal obligation on the part of the company to consult or warn
its employees before retrenchment and in this case, there was also no
contractual obligation for the company to do so. Furthermore, there was
sufficient evidence to indicate that the claimants knew or must be deemed
to know, from the circumstances of the company and the actions taken by
it, including the union meetings, that the possibility of their retrenchments
was real and imminent and therefore quite foreseeable.

® On the facts of this case, the selection criteria were reasonable and the
company had adduced sufficiently sound and valid reasons for departing
from compliance with the LIFO principle. Dismissals justified.
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By referring to this case, in selecting employees for retrenchment, employees
with skills or those who occupy a specialized position may be retained and a poor
performer may be eliminated.

Thus, the employer must show in detail the selection procedure and must show
how they picked those unlucky one.

The Industrial Court in National Union of Cinema & Places of Amusement vs.
Shaw Computer & Management Services Sdn Bhd (1975) held that the court will
usually require the employer to show how, by whom, and on what basis the
selection for redundancy was made.

Finally, we got a conclusion; the employer may adopt his own objective criteria in
making selection. These objective criteria may include the employee’s ability and

expertise, experience, qualification and the business needs.
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